For Reléase Thursday, g R-866
June 20, 1940 .

U. S. DEPARTMENT OF LABOR
WAGE AND HOUR DIVISION
WASHINGTON, D. C.

PRIMA FACIE DETERMINATION IN THE MATTER

OF APPLICATION FOR EXEMPTION OF LANDSCALPE
CONTRACTING FROM THE MAXIMUM HOURS
PROVISIONS OF THE FiIR LABOR STANDARDS LCT
OF 1938 AS LN INDUSTRY OF . SEiSONAL N.LTURE
WITHIN THE MELNING OF SECTION 7(b)(3) AND
PART 526, AS AMENDED, OF THE REGULATIONS
ISSUED THEREUNDER.

WHEREAS, applications have been filed by Edwin M. Tate, Landscape Con=-
tractor, Caldwell, New Jersey, and sundry other parties for the exemption of
lendscape contracting from the meximum hours provisions of the Feir Labor
Stendards Act of 1938, as 2 branch of an industry of a seasonal nature within
the meaning of Sectlon 7(b)(3) :of the Aet and Part 526 as amended, of the
Regulations issued thereunder, and

WHEREAS, it appeers from the said epplication and upon further
investigation that:

ls, In a general sense (more particularly defined below) landscape
contrecting consists of the planting or trensplanting of trees,
shrubs, and other plants for ornamentation, including the
making of lewns ond gerdens, together with other subsidiary and
rolated operations for the seme purpose; and

2+ . The besic operutions of planting and transplanting ere necessearily
limited by natural factors to those times of the year when the ;
plants will withstand the transplenting operations, because of the
conditions of the plents, the soil and other climatic factors; and
thercfore, in & practical scnse the plents are available for
lendscape contracting only during such times of the year; end

3¢ In general, ' transplenting takes place in the spring and fall or
during the late.fell, winter and esrly spring, the periods
aggrogating about five months and not in excess of six months,
except in the stutes ¢f Washington, Oregon. and Californie where,
under special elimatic conditions therein preveiling, the opereating
secson cen and does extend from 8 to 12 months; and

4, Except during the operating sea'sons described above, lendscape
contracting ceascs during the remeinder of the year, apart from
work such as maintenance, repeir, clerical and sales work,
because the trees, shrubs and other materials used in such
operations are unaveilable in the form in which they cen be used
practically, due to unfavorable climectes
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NOW, THEREFORE, upon consideration of the facts stated in the said
appllcation and upon further investigation the Administrator hereby
determines, pursuunt to Section 52645(c), os smended, of the Regulations,
that & prima facie casc has becn shown for the granting of en exemption
pursuant o Scetion 7(b)(5) of the Feir Labor Stundards Act of 1938 and
Part 528, as amended, of the Regulations issued thereunder to landscape
controcting, except in the Pacific States of Celifornia, Orogon cnd
Washington.

In the above:

The term "landscape contracting" includes the planting

'8r trensplanting of trees, shrubs and other plants, in-
cluding the meking of -lewns and gardens and the necessary
coincidental building, on the site, of garden rectaining
walls, rock gardens, etc. It does not include routine lawn
or gaerden maintenance except &s an incident to the above
during the planting season or seasons,

In agecordance with the procedure ostablished by Section 526,5(c), as
emended, of the Regulations, the Administretor for fifteen days following
the publication of this determination will receive objcection to the granting
of the oxemption end roquest for hearing from any interested person. Upon
receipt of objection and request for heering, the Administrator will set the
application for the heering before himself or an authorized representative.

If no objection and request for hecring is recocived within fifteen deys,
the Administrator will meke o finding upon the prime fecie case shown upon
the application.

This application may be 'examined at Room 313, 939 D Strcet, N W,
Washington, D. C,

Signed et Washington, D Cs, this 19th day of June 1940,
Gf Eom
. Philip B. Fleming

: Administrator

Wege and Hour Division
Department of Labor

Published in Federscl Register, June 20, 1940.
(4797)





