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U, S. DEPARTMENT OF LABOR 
WAGE AND HOUR DIVISION 

WASHINGTON,'D. C , 

PRIMA FACIE DETERMINATION IN THE MTTER 
OF APPLICATION FOR EXEMPTION OF LANDSCiJ'E 
CONTRACTING FRCM THE M/OCIMUM HOURS 
PROVISIONS OF THE F/.IR LABOR STANDARDS ACT 
OF 1938 AS AN INDUSTRY OF A SE '̂.SONAL NATURE 
WITHIN THE MEANING OF SECTION 7 ( b ) ( 3 ) AND 
PART 526, AS AMENDED, OF Tffi] RI':GULATIONS 
ISSUED TIMIEUNDER, 

f ^ 

WHEREAS, applications have been filed by Edwin M, Tate, Landscape Con
tractor, Caldwell, New Jersey, and sundry other parties for the exemption of 
landscape contracting from the moximuii) hours provisions of the Fair Labor 
Standards Act of 1938, as a branch of an industry of a seasonal nature vdthin 
the meaning of Section 7(b)(3).̂ of the Aot and Part 526, as amended, of the 
Regulations issued thereunder, and 

WHEREAS, it appears from the said application and upon further *•'"•"• '" ' 
in-TOstigation that: -••, .--.-̂  ~i-.r . 

1.. In a general sense (more particularly defined below) landscape 
contracting consists of the planting or transplanting of trees, 
shrubs, and other plants for ornamentation, including the , '• 
making of lawns and gardens, together with other subsidiary and 
related operations for the same purpose; and 

2. The basic operations of planting and transplanting are necessarily 
limited by natural factors to those times of the year when the 
plants will withstand the transplanting operations, because of the 
conditions of tho plants, the soil and other climatic factors; and 
therefore, in a practical sense th© plajits are available for 
landscape contracting only during such times of tho year; and 

3. In general, transplanting takes place in the spring and fall or 
during the late fall, v/inter and early spring, the periods 
aggregating about five months and not in excess of six months, 
except in the states cf Washington, Oregon, and California where, 
under special climatic conditions theroin prevailing, the operating 
season can and docs extend from 8 to 12 months; and 

4. Except during the operating sea-sons doscribed above, landscape 
contracting ceases during the remainder of the year, apart from 
work such as maintenance, repair, clerical and sales work, 
because the trees, shrubs and othor materials used in such 
operations are unavailable in the form in which they can be used 
practically, due to unfavorable climate. 
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NOiii-, THEREFORE, upon c o n s i d e r a t i o n of the f a c t s s t a t e d i n the sa id 
a p p l i c a t i o n and upon f u r t h o r i n v e s t i g a t i o n t h e Admin is t ra to r hereby 
de temi ines , purs-.r^rt to Sec t ion 5 2 6 . 5 ( c ) , as rmendod, of t h e Regu la t ions , 
t h a t a prima f a c i e case has been shov/n for t h e g ran t ing of an exemption . 
pursuant to SeTiPP-n '^(po){o) cf t h e Fa i r Labor Sttjadards Act of 1938 and 
P a r t 523, as amended, of tho Rogiilr.tions i s sued the reunder to landscape 
c o n t r a c t i n g , oxcept i n the P a c i f i c S t a t e s of C a l i f o r n i a , Oregon and 
Washington. 

In t h e above; ' " " " * > : • . ; . ; ' " . - . ' . ; . "" ' ' 

The term "landscape contracting" includes the planting 
''dr transplanting of trees, shrubs and other plants, in
cluding the making of -lawns and gardens and the necessary 
coincidental building, on the site, of garden retaining 

', •• walls, rock gardens, etc. It does not includo routine lawn "' 
,.. . or garden maintenance except as an incident to the above 

-.̂  during tho planting season or seasons. . . 

In accordance with the procoduro established by Soction 526',5(c), as '•' -
amended, of the Regulations, the Administrator for fifteen days following 
the publication of this determination v/ill receive objoction to the granting 
of tho oxemption and roquost for hearing from any interested porson. Upon 
receipt of objection and requost for hearing, the Administrator will set the 
application for the hearing before himsolf or an authorized representative. 

If no objection and request for hearing is received v/ithin fifteen days, 
tho Administrator will make a finding upon -the prima facio case shown upon 
the application. 

This application may be examined at Room 313, 939 D Street, N. W,, 
Washington, D. C, 

Signed at Washington, D, C , this 19th day of June 1940. . -;'-i-,-

(y/P~<Mp (iL. 

1 
P h i l i p B. Fleming 
Admin i s t r a to r 
Wage 'and Hour Di-vision 
Dopar-tment of Labor 

Publ ished i n Federal R c g i s t o r , June 20, 1940. 
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